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Hospital San Rafael, Inc.; and Centro Medico del
Turabo, Inc. and Joaquin Rodriguez d/b/a
Turabo Medical Center Limited Partnership
d/b/a Hospital Interamericano de Medicina
Avanzada and Union Nacional de Trabajadores
de la Salud, 1199, affiliated with National
Union of Hospital and Health Care Employees,
AFL-CIO

Centro Medico del Turabo, Inc. and Joaquin
Rodriguez d/b/a Turabo Medical Center Lim-
ited Partnership d/b/a Hospital Interamericano
de Medicina Avanzada; and Caribe Hospital
Affiliates, Inc. and Union Nacional de
Trabajadores de la Salud, 1199, affiliated with
National Union of Hospital and Health Care
Employees, AFL—CIO. Cases 24-CA-5646, 24—
CA-5722, 24-CA-5886, 24-CA-5889, 24-CA-
5949, and 24-CA-6030

August 31, 1992
DECISION AND ORDER

BY CHAIRMAN STEPHENS AND MEMBERS
DEVANEY AND OVIATT

On June 19, 1991, Administrative Law Judge
George F. Mclnerny issued the attached decision. The
General Counsel filed exceptions and a supporting
brief, the Charging Party filed exceptions, and the Re-
spondents filed exceptions and a supporting brief. The
General Counsel filed an answering brief to the Re-
spondents’ exceptions.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions and briefs and has de-
cided to affirm the judge's rulings, findings, and con-
clusions as modified below and to adopt the rec-
ommended Order as modified and as set forth in full
below.

As more fully discussed in the judge’s decision, Re-
spondent Hospital San Rafael, Inc. (HSR) operated a
general hospital in Caguas, Puerto Rico, from approxi-
mately 1933 until November 14, 1988. In 1978, HSR
was experiencing significant financial problems and
was unable to comply with certain medicare require-
ments, mainly because of an antiquated physical facil-
ity. In view of these difficulties, the principals of HSR
decided to build an entirely new hospital facility.

In August 1978, Respondent Centro Medico del
Turabo, Inc. (CMT) was organized to plan and eventu-
aly to build a new facility to replace the facility oper-
ated by HSR. In 1980, Respondent Turabo Medica
Center Limited Partnership (TMCLP) was established
to act as CMT’s operating arm in the planning, financ-
ing, and construction of this new facility, and to oper-
ate the new facility once it opened for business. In
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1983, after CMT obtained the requisite permission
from the department of health in Puerto Rico, HSR
agreed to surrender its operating license for the exist-
ing facility on CMT’s opening the new facility. Con-
struction on this new facility, later known as Hospital
Interamericano de Medicina Avanzada (HIMA), was
eventually completed in 1988. At that time, Respond-
ent Caribe Hospital Affiliates, Inc. (CHA) was con-
tracted to manage the day-to-day operations of Re-
spondent HIMA.

Throughout this 10-year period, day-to-day oper-
ations at HSR were maintained. On November 19,
1988, 5 days after the HSR facility closed, HIMA
opened for business.

Since January 30, 1984, the Union Nacional de
Trabajadores de la Salud, 1199, has been the certified
collective-bargaining representative of two separate
units of HSR employees: a professional-employees unit
of registered nurses and pharmacists and a technical-
employees unit which includes licensed practical
nurses. Following certification, the Union and HSR ne-
gotiated a collective-bargaining agreement for both
units effective from September 1, 1984, to August 31,
1987. Article XXIII, section 3, of this agreement pro-
vides that the contract ‘‘will remain in full force and
effect until the promulgation of a new Agreement.”” In
May 1987 both the Union and HSR requested negotia-
tions for a successor contract. On July 20, 1987, the
Union submitted bargaining proposals that included
CMT in the new contract’s coverage. HSR refused to
negotiate and insisted on the deletion of CMT from the
Union’s contract proposals.

The Union filed several unfair labor practice charges
aleging, inter alia, that HSR refused to bargain in
good faith during the 1987 contract negotiations. On
May 19, 1988, these charges were settled. The Union
withdrew them, but their withdrawal was conditioned
on the Respondents compliance with two written non-
Board settlement agreements. One of these documents
was signed by the Union and HSR, and the other doc-
ument was signed by the Union and CMT. Thereafter,
both the Union and the General Counsel requested that
the previously withdrawn charges be reinstated and
consolidated with charges filed by the Union against
the Respondents after May 19, 1988. The new charges
alleged further violations of Section 8(a)(1), (3), and
(5) by the Respondents.

The judge found that HSR and CMT2 congtitute a
single employer and are alter egos, and, alternatively,
found that CMT is a successor employer to HSR. In
light of his single employer and ater ego findings, the

1The judge found that CMT was and is doing business as
TMCLP, which in turn does business as HIMA. In addition, the
judge found that CHA (which manages HIMA) is a joint employer
with CMT and its subsidiaries TMCLP and HIMA. There were no
exceptions to these findings.
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judge set aside paragraphs 1, 2, and 3 of the May 19,
1988 non-Board settlement agreement with the Union
signed by HSR, and he reinstated the corresponding
portions of the previously withdrawn charges and com-
plaints aleging that HSR had refused to bargain in
good faith during the 1987 contract negotiations with
the Union. We agree with the judge's determination
that the evidence establishes both single employer and
ater ego status for the Respondents? and that it war-
rants partially setting aside the settlement agreement as
he sets forth.3 For this reason, we find it unnecessary
to pass on the judge's alternative successorship find-
ings, conclusions, and proposed remedy.4

2\We do not rely on the judge's finding in fn. 31 of his decision
that HSR and CMT were not actual employers at the same time.
Contrary to the judge, the record reveals that CMT was in existence
and operating over a significant period of time before HSR officially
closed for business on November 14, 1988. In mid-1988, CMT
began its hiring process for HIMA employees by distributing job ap-
plications and by interviewing and screening prospective applicants.
In addition, the transition of operations from HSR to HIMA com-
menced November 13, 1988, as found by the judge.

3We disavow the judge's reliance on Auto Bus, Inc., 293 NLRB
855 (1989), and NLRB v. Northern California District Council, 389
F.2d 721 (9th Cir. 1968), because those cases are not germane to
the settlement agreement issues under consideration here.

In refusing to vacate the non-Board settlement agreement executed
by HSR, our dissenting colleague ignores the judge’s underlying
findings which, in our view, are clearly supported by the record. As
the creation of HSR, CMT came into existence long before the non-
Board settlement was reached, and it operated, at all times during
that 10-year period, to achieve a new facility to replace the HSR fa-
cility. As found by the judge, CMT and HSR knew that they had
common ownership, common management, common supervision,
common business purpose and customer base, and shared control of
labor relations. As the judge also found, ‘‘CMT continuously and
adamantly refused to admit its relationship with HSR to the Union.”’
The Respondents' action in this regard provide further support for
the judge's finding, which we adopt, that HSR never intended to
comply with the settlement agreement by bargaining in good faith,
because it never intended to bargain with the Union on behalf of
CMT.

Contrary to our colleague, the Union’s having signed separate set-
tlement agreements with HSR and CMT, covering different subjects,
and the fact that CMT was not fully operational until months later,
do not require a different result. Clearly, given the Respondents
continuing efforts to appear to be unrelated enterprises, their signing
separate agreements can hardly be taken as positive evidence of their
good faith. That CMT had not begun treating patients at the time
the settlement agreements were concluded is neither here nor there;
as the thinly disguised continuance of HSR, CMT did not have to
be fully operational to be HSR's alter ego. See, e.g., Magnet Coal,
Inc., 307 NLRB 444 (1992). HSR thus had a duty to bargain for
CMT, to the extent meaningful bargaining could take place, even
though CMT had not yet become fully operational. In these cir-
cumstances, we are unwilling to allow this hospital entity, whether
the Respondents use the name HSR or CMT, to escape the bargain-
ing obligations flowing from their single employer/alter ego status.

4Consistent with our adoption of the judge's single employer and
alter ego findings, we shall order the Respondents to recognize and
bargain with the Union concerning both the professional employees
unit (unit A) and the technical employees union (unit B). Contrary
to the judge, we do not find that the General Counsel or the Union
ever abandoned their contention that unit A is represented by the
Union.

The judge found numerous violations of Section
8(a)(5) and (1) of the Act committed by the Respond-
ents. He found that HSR had unlawfully insisted on
the deletion of CMT’s name from the Union's 1987
bargaining proposals and on the exclusion of CMT
from the 1987 bargaining process. He also found viola
tive the January 14, 1988 statement by Felix Ortiz
Collazo, then director of human resources and indus-
trial relations at HSR, indicating that the Respondents
would no longer recognize the Union and adhere to
their last contract with the Union. The judge found an-
other violation of Section 8(a)(5) occurred after the
execution of the May 19, 1988 settlement agreements
when the Respondents refused to bargain further on
September 14, 1988, unless the Union agreed to a con-
tract clause limiting the scope of the successor contract
to HSR and excluding CMT from its coverage. The
judge found additional 8(a)(5) violations committed on
various dates between October 25, 1988, and January
5, 1989, in connection with the Respondents’ refusal to
recognize the Union as the exclusive bargaining rep-
resentative for employees working at the new hospital
facility. Finally, the judge found that the Respondents
unilaterally changed wages, hours, and working condi-
tions of unit employees in violation of Section
8(a)(5).5 For the reasons given by the judge, we adopt
all these findings.

The judge also found that the Respondents, in re-
sponse to the Union’s bargaining demands following
the August 8, 1989 order of the district court, violated
Section 8(a)(5) and (1) by (1) initially refusing to bar-
gain because they intended to appeal the court order;
(2) refusing to meet after August 24, 1989, until the
Union submitted a full contract proposal; and (3) dis-
playing an intent to delay negotiations through the to-
tality of their conduct from August 10 through October
10, 1989. Relying on the judge's first and second
grounds only, we find that the Respondents unlawfully
refused to bargain with the Union after August 8,
1989.6

We now turn to the 8(a)(3) alegations. Five known
union supporters—Milton Suarez, Carmen Merced, Isa-
bel Arriaga,” Norma Flores, and Delia Diaz—applied

5The General Counsel requests that the Board modify the judge's
remedy to include an order not only requiring the Respondents to
rescind the unilateral changes but also to abide by its prior 1984—
1987 collective-bargaining agreement with the Union, which con-
tained an automatic renewal clause. We have included this modifica-
tion in our Order because we agree that the record shows that the
Respondents also failed to honor the 1984-1987 agreement which,
by its own terms, remains effective until a successor contract is
reached. See McAllister Bros., 278 NLRB 601 (1986).

6Because we view the judge's remaining ground as cumulative,
we find it unnecessary to pass on it.

7The Respondents except to the judge’s finding that Isabel Arriaga
was a union delegate. Whether Arriaga actually served as a union
delegate is not significant since information supplied to the Respond-
ents in the Union’s letter dated April 13, 1987 (G.C. Exh. 97), indi-
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for various jobs at HIMA prior to its opening for busi-
ness on November 19, 1988. All five individuas had
been long-term employees of HSR, and each one was
denied employment at HIMA by Arelis Veintidos, the
assistant director of human resources at HIMA. The
judge found violations of Section 8(a)(3) and (1) with
respect to Suarez, Merced, Arriaga, and Flores, but dis-
missed a similar alegation pertaining to Diaz. The Re-
spondent and the Charging Party filed exceptions. For
the reasons discussed below, we adopt the judge's
findings of 8(a)(3) violations, but we reverse his dis-
missal of the Diaz allegation.

In Wright Line8 the Board set forth its causation
test for cases alleging violations of the Act which turn
on employer motivation. The General Counsel must
make a prima facie showing sufficient to support the
inference that protected conduct was a ‘‘motivating
factor’’ in the employer's decision. The burden then
shifts to the employer to demonstrate that the same ac-
tion would have taken place notwithstanding the pro-
tected conduct. In rebutting the General Counsel’s
case, the employer cannot simply present a legitimate
reason for its action, but must also persuade by a pre-
ponderance of the evidence that the same action would
have taken place even in the absence of the protected
conduct. Roure Bertrand Dupont, Inc., 271 NLRB 443
(1984).

Applying the principles of Wright Line, we adopt
the judge’s findings that Suarez, Merced, Arriaga, and
Flores were unlawfully denied employment at HIMA
because of their union activities. The General Counsel
made the requisite prima facie showing that the Re-
spondents’ actions were motivated by unlawful consid-
erations. As found by the judge, the Respondents
antiunion animus was manifested in several different
ways, including their maintaining a facade of two sep-
arate entities, designed, at least in part, to impede
union representation at HIMA. Relying on this strong
evidence of antiunion animus, the judge found that the
hiring process for HSR employees was a sham and that
the *‘Verification of Employment References’ forms®
assertedly used by Veintidos as the sole basis for her
hiring decisions at HIMA were not the sole criterion
for hire. He further found that the verification forms
were poorly prepared, were incomplete in critical
areas, and failed to explain ambiguous and unintelli-

cates that Arriaga had delegate status. Moreover, the record shows
that Arriaga engaged in other open union activity which is described
in sec. 111,D,5,B of the judge’s decision.

8251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert.
denied 455 U.S. 989 (1982). This case was approved in NLRB v.
Transportation Management Corp., 462 U.S. 393 (1983).

9The form was a one-page document to be complied by the appli-
cant’s previous employer and then submitted to HIMA. The form fo-
cused on obtaining information pertaining to the applicant’s employ-
ment history (e.g., attendance record, discipline, and commendations)
of the prior 2 years.

gible remarks about the individual employee's work
history which were never clarified by Veintidos. In this
regard, Veintidos admittedly never investigated nor in-
quired about any of the incidents, discipline, and com-
ments described in the verification forms. In addition,
Veintidos was unable to explain satisfactorily why she
had rejected Suarez, Merced, Arriaga, and Flores while
hiring other applicants whose verification forms con-
tained examples of similar work deficiencies and dis-
cipline. In these circumstances, the judge found that
the asserted reasons for the denia of employment at
HIMA to Suarez, Merced, Arriaga, and Flores were
pretextual and that these employees were denied em-
ployment because of their union activities at HSR,
which were known by Veintidos.

We further find that the Respondents have failed to
demonstrate that they would have taken the same ac-
tion against Suarez, Merced, Arriaga, and Flores in the
absence of their union activity. In their exceptions, the
Respondents renew their assertion that the verification
forms were the sole criterion used© and that they jus-
tify Veintidos decision not to hire these employees. In
this respect, they argue that Flores, Merced, and
Suarez had serious absenteeism problems and were dis-
ciplined for such conduct and that Merced had also
been disloyal by telling patients that she would not
want to be hospitalized at HSR. We, however, observe,
as did the judge, that other job applicants were hired
or remained employed by the Respondents notwith-
standing similarly poor work records reflected by their
verification forms, yet Veintidos was unable to explain
satisfactorily the reason for the apparent disparate
treatment.11

With respect to Arriaga, the Respondents also con-
tend that her professional competence as a registered
nurse is questionable because she was disciplined for
altering patient records.’2 We also reject this expla-
nation. The record shows that before Arriaga submitted
her application at HIMA the Respondents did not con-
sider her conduct at HSR sufficiently serious as to jus-
tify her dismissal. Rather, Arriaga was simply placed
on a 15-day suspension in June and thereafter returned

10|n view of this assertion, we find that whatever other informa-
tion about the applicant’s employment record the Respondents may
have possessed was not a factor in HIMA'’s hiring considerations.

11|n addition, the Respondents contend that Flores and Merced
would have been rejected in any event because they had applied
only for positions which had existed at HSR but did not exist at
HIMA. The judge rejected this contention. We agree. As found by
the judge, Veintidos never informed Flores and Merced that they
were seeking nonexistent positions nor did she apprise them of other
available registered nurse positions at HIMA.

12The Respondents claim that Arriaga also forgot to give a blood
transfusion to a patient in June 1988, an incident not described in
Arriaga’s verification form. We find that Veintidos, who testified
that she relied solely on the applicant’s verification form for infor-
mation about the applicant, was not aware of this purported incident
when she decided to effectively terminate Arriaga' s employment.
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to work and remained employed, apparently without
any further incident, until HSR officially closed in No-
vember.13

Accordingly, we find that the Respondents excep-
tions regarding Suarez, Merced, Arriaga, and Flores
lack merit and that the Respondents did not meet their
Wright Line burden.

On the other hand, we find that the Charging Party’s
exception concerning Diaz has merit. The Genera
Counsel aleged that since April 4, 1989, the Respond-
ents have refused to employ Delia Diaz as a medical
records technician at HIMA. The judge found that two
other individuals were instead hired for that type of
position at HIMA in April and June 1989. He found
that Diaz was not hired by the Respondents because
Veintidos ‘‘logically assumed that Diaz was not work-
ing for [HSR], and was not on a list of people either
coming to HIMA or being laid off at HSR.”” On the
basis of this assumption, the judge found no violation
of the Act. We reverse.

Contrary to the judge's findings, Veintidos
uncontrovertedly testified that she did not employ Diaz
at HIMA because she assumed that Diaz had a job at
HSR. However, in light of the circumstances, reflected
in uncontroverted testimony, more fully described
below, even this assumption held by Veintidos does
not justify the Respondents’ actions towards Diaz.

Diaz was an active union supporter who had worked
as a medical records technician at HSR for 6 years. In
a late-summer 1988 interview with Veintidos, Diaz
showed interest in working for the Respondents at
HIMA and accepted a job application which she later
completed and returned. This application, dated Octo-
ber 13, 1988, indicates that Diaz preferred a medical-
records-technician position at HIMA.

Diaz was never contacted about her pending applica-
tion at HIMA. In late October 1988, she telephoned
Veintidos to assertain the status of her application.
Veintidos never returned these telephone calls from
Diaz, who continued to work in the medical records
department at HSR.

After Diaz received a termination letter from HSR
on November 7, 1988, Diaz spoke with Elsa
Maldonado, her supervisor at HSR,24 who told her to

13Cf. New York Telephone, 300 NLRB 894 (1990), enfd. mem.
940 F.2d 648 (2d Cir. 1991). In that case, the Board found that the
employer had not unlawfully refused to rehire an employee who had
voluntarily resigned 2 years earlier. The employer considered the
employee ineligible for rehire because of his poor attitude displayed,
inter alia, on the job and by certain statements made in his resigna-
tion letter. In finding no intent to discriminate against the employee
on the part of the employer, the Board took into account that the
employee's prior voluntary resignation had provided the employer
with an opportunity to reevaluate him notwithstanding the fact that
his poor work attitude had been previously tolerated by the employer
prior to his resignation and that the employer relied, in part, on the
statements in his resignation letter.

14 Maldonado did not testify at the hearing.

disregard the letter because it was a mistake. At the
end of November 1988, Diaz again approached
Maldonado to see if she knew when her transfer to
HIMA would occur. Diaz indicated that if she was not
offered a job at HIMA soon that she could no longer
remain a HSR where the work was winding down.
Maldonado told Diaz that she knew nothing about
Diaz' situation. Then by letter dated November 30,
1988, Madonado asked Diaz to verify within the next
5 working days that she wanted to continue working
a HSR.

On December 9, 1990, Diaz contacted Madonado
about the November 30 letter. Diaz went to the HSR
facility and discovered that the medical records depart-
ment had been closed and that Maldonado was already
working at HIMA. She telephoned Maldonado there.
In that conversation, Diaz told Madonado that she was
not refusing to work at HSR but that she wanted some
job security at HIMA because there was no more work
left at HSR.15

We find that the Genera Counsel has presented a
prima facie showing that Diaz’' union activities were a
motivating factor in the Respondents decision not to
hire her at HIMA and that the Respondents have failed
to meet their Wright Line burden. The Respondents
were aware that Diaz was an active union supporter,
and they harbored a strong animus towards union ac-
tivities. Veintidos knew that Diaz was seeking work at
HIMA. Diaz wanted a medical-records-technician posi-
tion for which she was apparently well qualified in
light of her long tenure at HSR. Contrary to the
judge’s findings, Veintidos testified that she did not
employ Diaz at HIMA based on an assumption that
Diaz had a job a HSR. Veintidos, however, offered no
explanation as to (1) why employment at HSR made
Diaz, and not others, ineligible for work at HIMA and
(2) how Diaz could be still working at HSR in April
1989 many months after the closing of HSR and its
medical records department. Under these cir-
cumstances, we find that a violation of Section 8(a)(3)
and (1) was established under the Wright Line test. Ac-
cordingly, we conclude that the Respondents unlaw-
fully denied employment to Diaz as alleged by the
Genera Counsel.

AMENDED CONCLUSIONS OF LAW

Substitute the following for Conclusions of Law 7,
10, 12, and 13 of the judge’s decision.

‘*7. By failing and refusing to bargain collectively
and in good faith with the Union from about July 29,
1987, to November 14, 1988, and by violating the
terms of a settlement agreement entered into on May

15The judge inferred that Maldonado had been confused by her
conversations with Diaz. We find any such confusion irrelevant be-
cause Veintidos did not testify that she considered any of these mat-
ters in rejecting Diaz for employment at HIMA.
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19, 1988, Hospital San Rafadl, Inc. and Centro Medico
del Turabo, Inc., as a single employer and alter egos
of each other, violated Section 8(a)(5) and (1) of the
Act.

*10. By unilaterally and without notification to or
consultation with the Union changing wages, hours,
and conditions of employment of employees in the
units described below, Centro Medico del Turabo, Inc.,
as the ater ego of Hospital San Rafael, Inc., violated
Section 8(a)(1), (3), and (5) of the Act.

*12. By refusing to rehire or to continue to employ
Milton Suarez, Carmen Merced, Isabel Arriaga, Norma
Flores, and Delia Diaz, Centro Medico del Turabo, Inc.
violated Section 8(a)(3) and (1) of the Act.

‘*13. By failing and refusing to bargain in good faith
with the Union as the representative of its employees
in both units A and B, described above, on and after
August 8, 1989, and until October 20, 1989, Centro
Medico del Turabo, Inc. violated Section 8(a)(5) and
() of the Act.”

Delete Conclusions of Law 4 and 9 of the judge's
decision and renumber the subsequent paragraphs.

THE REMEDY

Having found that the Respondents have engaged in
certain unfair labor practices, we shall order them to
cease and desist and take certain affirmative action de-
signed to effectuate the policies of the Act.

Specifically, in view of our findings of single em-
ployer and alter ego status, we shal order the Re-
spondents to bargain in good faith with the Union con-
cerning the wages, hours, and other terms and condi-
tions of employment for unit employees in units A and
B and embody the terms of any such agreement
reached with the Union in a signed written document.
The Respondents shall also maintain in full force and
effect the 19841987 collective-bargaining agreement
with the Union. However, we shall not require the Re-
spondents to rescind any changes in terms and condi-
tions of employment, although previously made unilat-
eraly, that are beneficial to unit employees, except on
request by the Union. We aso shall order the Re-
spondents to make unit employees whole for any
losses incurred because of the Respondents unlawful
unilateral changes or because of the Respondents' fail-
ure to abide by the 1984-1987 agreement as prescibed
in Ogle Protection Service, 183 NLRB 682 (1970),
plus interest as computed in New Horizons for the Re-
tarded, 283 NLRB 1173 (1987).

We also shall order the Respondents to offer to Mil-
ton Suarez, Carmen Merced, Isabel Arriaga, Norma
Flores, and Delia Diaz immediate and full reinstate-
ment to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions without prej-
udice to their seniority or any other rights or privileges
previously enjoyed. The Respondents are further re-

quired to make each of these individuals whole for any
loss of earnings incurred by reason of the Respond-
ents discrimination against them, as prescribed in
F. W. Woolworth Co., 90 NLRB 289 (1950), with in-
terest as computed in New Horizons for the Retarded,
supra. We shall aso require the Respondents to ex-
punge from their files any reference to their failure to
rehire or employ Suarez, Merced, Arriaga, Flores, and
Diaz, and to notify them in writing that this has been
done and that evidence of this unlawful conduct will
not be used as a basis for future personnel actions
against them. See Sterling Sugars, 261 NLRB 472
(1982).

Because of the serious nature of the violations and
the Respondents egregious misconduct, demonstrating
a general disregard for the employees fundamental
rights, we find it appropriate to issue a broad order, re-
quiring the Respondents to cease and desist from in-
fringing in any other manner on rights guaranteed em-
ployees by Section 7 of the Act. Hickmott Foods, 242
NLRB 1357 (1979).

ORDER

The National Labor Relations Board orders that the
Respondents, San Rafael Hospital, Inc. and Centro
Medico del Turabo, Inc. and its subsidiaries, Turabo
Medical Center Limited Partnership and Hospital
Interamericano de Medicina Avanzada, Caguas, Puerto
Rico, their officers, agents, successors, and assigns,
shall

1. Cease and desist from

(8 Withdrawing recognition of Union Naciona de
Trabajadores de la Salud, 1199, affiliated with Na
tional Union of Hospital and Health Care Employees,
AFL-CIO, as the exclusive representative of their em-
ployees in units A and B described below.

(b) Failing and refusing to recognize and bargain
collectively with the Union as the exclusive representa-
tive of their employees in units A and B.

(c) Failing and refusing to abide by the 1984-1987
collective-bargaining agreement applicable to the em-
ployees in units A and B.

(d) Unilateraly changing the wages, hours, and
working conditions of their unit employees without
prior notice to the Union and without first affording
the Union an opportunity to meet and bargain concern-
ing such matters.

(e) Failing and refusing to employ or recall for em-
ployment or otherwise discriminating against employ-
ees who support the Union.

(f) In any other manner interfering with, restraining,
or coercing employees in the exercise of the rights
guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.



610 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

(a) On request, bargain in good faith with the Union
concerning the wages, hours, and other terms and con-
ditions of employment for the employees in the follow-
ing appropriate units and, if an agreement is reached,
embody the terms of the agreement in a signed written
document:

Unit A

Included: All registered nurses and pharmacists
employed by the Respondents at their hospital lo-
cated in Caguas, Puerto Rico.

Excluded: All other employees, office clerical em-
ployees, guards and supervisors as defined in the
Act.

Unit B

Included: All licensed practical nurses and techni-
cians employed by the Respondents at their hos-
pital located at Caguas, Puerto Rico, including es-
corts;, EKG technicians, Respiratory Therapy tech-
nicians, X-Ray technicians; Operating Room
Technicians; Dietary Technicians; Medical
Records Technicians; Admission Clerks;, Record
Room Clerks, X-Ray Clerks, Diet Department
Clerks, Respiratory Therapy Clerks, Pharmacy
Clerks; Operating Room Clerks, Emergency
Room Clerks, Ward Clerks; and Pharmacy Auxil-
iaries.

Excluded: All other employees, office clerical em-
ployees, professional personnel, guards and super-
visors as defined in the Act.

(b) Maintain in full force and effect the 1984-1987
collective-bargaining agreement applicable to both
units A and B; however, adhere to any changes in
wages, benefits, or other terms and conditions of em-
ployment for unit employees which were unilateraly
instituted, but are superior to those set forth in the
agreements, except on request by the Union.

() Make unit employees whole for any losses that
they may have suffered because of any unilateral
changes in wages, hours, and working conditions or
because of the Respondents failure to abide by the
1984-1987 collective-bargaining agreement with the
Union, in the manner set forth in the remedy section
of this decision.

(d) Offer to Milton Suarez, Carmen Merced, |sabel
Arriaga, Norma Flores, and Delia Diaz immediate and
full reinstatement to their former jobs or, if those jobs
no longer exist, to substantially equivaent positions
without prejudice to their seniority or any other rights
or privileges previously enjoyed, and make each of
them whole for any loss of earnings that they may
have suffered by reason of the discrimination against
them, in the manner set forth in the remedy section of
this decision.

(e) Remove from its files any references to the un-
lawful refusals to rehire or employ Milton Suarez, Car-
men Merced, Isabel Arriaga, Norma Flores, and Delia
Diaz and notify each of them in writing that this has
been done and that the refusals to rehire or employ
will not be used against them in any way.

(f) Preserve and, on request, make available to the
Board or its agents for examination and copying, al
payroll records, social security payment records, time-
cards, personnel records and reports, and all other
records necessary to analyze the amount of backpay
due under the terms of this Order.

(g) Post at their facility in Caguas, Puerto Rico, cop-
ies of the attached notice marked ** Appendix.’’ 16 Cop-
ies of the notice, in both English and Spanish, on
forms provided by the Regional Director for Region
24, after being signed by the Respondents' authorized
representative, shall be posted by the Respondents im-
mediately upon receipt and maintained for 60 consecu-
tive days in conspicuous places including al places
where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondents to
ensure that the notices are not altered, defaced, or cov-
ered by any other material.

(h) Notify the Regional Director in writing within
20 days from the date of this Order what steps the Re-
spondents has taken to comply.

MEMBER OVIATT, concurring in part and dissenting in
part.

In finding that the settlement agreements of May 19,
1988, should be set aside, the judge reasoned that
HSR’s settlement with the Union necessarily included
a committment to bargain on behalf of CMT as to who
would be the named Employer, as well as coverage,
etc., and that by declining to include CMT, HSR
showed it never had any intention of bargaining in
good faith. | disagree.

In my view, the judge's conclusion that the settle-
ment agreements ‘‘necessarily included”’ the
committments he projected is simply incorrect. In view
of the Union’s entirely separate agreements with HSR
and CMT, the differing provisions of those agree-
ments, and that CMT was not even to open until sev-
eral months later, it seems to me that the settlements
cannot logically be construed as the judge hypoth-
esized.

Accordingly, 1 would not set aside the May 1988
settlement agreements.

| agree, however, with the judge's alternate
successorship findings, and | concur with my col-
leagues in the other violations found.

16|f this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board'’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”’
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APPENDIX

NoTICE TO EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protec-
tion

To choose not to engage in any of these pro-
tected concerted activities.

WE wiLL NoT withdraw recognition of Union
Nacional de Trabajadores de la Salud, 1199, affiliated
with National Union of Hospital and Health Care Em-
ployees, AFL—CIO, as the exclusive representative of
our employees in units A and B described below.

WE wiLL Not fail and refuse to recognize and bar-
gain collectively with the Union as the exclusive rep-
resentative of our employees in units A and B.

WE wiLL NoT fail and refuse to abide by the 1984—
1987 collective-bargaining agreement applicable to our
employees in units A and B.

WE wiLL NOT unilaterally change the wages, hours,
and working conditions of our unit employees without
prior notice to the Union and without first affording
the Union an opportunity to meet and bargain concern-
ing such matters.

WE wiLL NoT fail and refuse to employ or recall for
employment or otherwise discriminate against employ-
ees who support the Union.

WE WILL NOT in any other manner interfere with,
restrain, or coerce employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

WE wiLL, on request, bargain in good faith with the
Union concerning the wages, hours, and other terms
and conditions of employment for the employees in the
following appropriate units and, if an agreement is
reached, embody the terms of such agreement in a
signed written document:

Unit A

Included: All registered nurses and pharmacists
employed by the Respondents at their hospital lo-
cated in Caguas, Puerto Rico.

Excluded: All other employees, office clerical em-
ployees, guards and supervisors as defined in the
Act.

Unit B

Included: All licensed practical nurses and techni-
cians employed by the Respondents at their hos-
pital located at Caguas, Puerto Rico, including es-
corts, EKG technicians, Respiratory Therapy tech-
nicians, X-Ray technicians; Operating Room
Technicians; Dietary  Technicians; Medical
Records Technicians, Admission Clerks; Record
Room Clerks, X-Ray Clerks, Diet Department
Clerks, Respiratory Therapy Clerks, Pharmacy
Clerks, Operating Room Clerks, Emergency
Room Clerks; Ward Clerks; and Pharmacy Auxil-
iaries.

Excluded: All other employees, office clerical em-
ployees, professional personnel, guards and super-
visors as defined in the Act.

WE wiLL maintain in full force and effect the 1984—
1987 collective-bargaining agreement applicable to
both units A and B; however, we wiLL adhere to any
changes in wages, benefits, or other terms and condi-
tions of employment for unit employees which were
unilaterally instituted, but are superior to those set
forth in the agreement, except on request by the Union.

WE wiLL make unit employees whole for any losses
that they may have suffered because of any unilateral
changes in wages, hours, and working conditions or
because of our failure to abide by the 1984-1987 col-
lective-bargaining agreement with the Union.

WE wiLL offer to Milton Suarez, Carmen Merced,
Isabel Arriaga, Norma Flores, and Delia Diaz imme-
diate and full reinstatement to their former jobs or, if
those jobs no longer exist, to substantialy equivalent
positions without prejudice to their seniority or any
other right or privilege previously enjoyed, and

WE wiLL make each of them whole for any loss of
earnings that they may have suffered by reason of our
discrimination against them, with interest.

WE wiLL remove from our files any references to
our unlawful refusals to rehire or employ Milton
Suarez, Carmen Merced, Isabel Arriaga, Norma Flores,
and Delia Diaz and notify each of them in writing that
this has been done and that the refusals to rehire or
employ will not be used against them in any way.

HosPITAL SAN RAFAEL, INC. CENTRO
MEeDIco DEL TURABO, INC. AND ITS
SUBSIDIARIES, TURABO MEDICAL CEN-
TER LIMITED PARTNERSHIP AND HOS-
PITAL INTERAMERICANO DE MEDICINA
AVANZADA

Raymond E. Morales, Esq., Efraim Rivera Vega, Esg., and
Mori Pam Rubin, Esg., for the General Counsel.

Godwin Aldarondo Girard, Esg., of Hato Rey, Puerto Rico,
for Respondent Hospital San Rafael, Inc.

Herber E. Lugo Rigau, Esg. (Ledesma, Palou and Miranda),t
of Hato Rey, Puerto Rico, for Respondents Centro Medico
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del Turabo, Joaquin Rodriquez, Turabo Medical Center
and Hospital Interamericano de Medicina Avanzada.

S. Luis Alvarez Colon, of Caguas, Puerto Rico, and Jorge
Farinacci, Esqg., of Hato Rey, Puerto Rico, for the Charg-
ing Party.

DECISION

GEORGE F. MCINERNY, Administrative Law Judge. This
matter began with the filing of a charge by Union Naciona
de Trabgjadores de la Salud, 1199 (the Union), on September
21, 1987, dleging that Hospital San Rafael, Inc. (HSR), or
together with other employers named later, as Respondent,
had violated Section 8(a)(1), (3), and (5) of the National
Labor Relations Act (the Act). This charge, Case 24-CA—
5646, was amended on October 7, 1987, and further amend-
ed on November 30, 1987, to include as Respondents San
Rafael Planning, Inc. (SRP) and Centro Medico del Turabo,
Inc. (CMT).

Additional charges were filed by the Union against HSR
on October 28, 1987, in Case 24-CA-5675, amended on No-
vember 30, 1987, to include SRP and CMT as Party Re-
spondents. Also on November 30 the Regional Director for
the Region 24 of the National Labor Relations Board (the
Regional Director, and the Board), issued a complaint and
order consolidating cases in Cases 24-CA-5646 and 24-CA—
5675 aleging that HSR, SRP, and CMT are dter egos of
each other, and a single employer, within the meaning of the
Act; that these Employers, the Respondent had refused to
bargain in good faith with the Union as the certified collec-
tive-bargaining representative of certain of its employees in
two appropriate bargaining units; that the Respondent had
failed to allow access to its premises to union representa-
tives; and had refused to apply the terms of a collective-bar-
gaining agreement to a number of employees who were enti-
tled to be covered by that agreement.

Another charge was filed by the Union on November 30,
1987, in Case 24-CA-5697 alleging further instances of un-
lawful refusal to bargain, and on January 12, 1988, the
Union filed a charge in Case 24-CA-5722, containing still
more allegations of unlawful unilateral actions. This last
charge was amended on February 12, 1988.

On February 26, 1988, the Regional Director issued a new
order consolidating Cases 24-CA-5646, 24-CA-5675, 24—
CA-5697, and 24-CA-5722 and a consolidated complaint al-
leging the alter ego status of Respondent and a number of
instances of refusal to bargain, unilateral actions, and harass-
ment of union agents, as unfair labor practices.

A new charge containing the same type of allegations was
filed by the Union on March 28, 1988, against the same Re-
spondents, and amended on April 20, 1988. On April 21, the
Regional Director issued a separate complaint in Case 24—
CA-5765, aleging the alter ego status of the Respondents;
failure to continue in force the terms of a collective-bargain-
ing agreement, refusing to discuss grievances, and the impo-
sition of new and different benefits without consulting the

1L ugo was associated with the firm of Lespier and Munoz Noya,
of San Juan, Puerto Rico, until October 13, 1989, when he joined
the firm of Lelesma, Paou & Miranda. Associated with Lugo up to
October 13, 1989, in this matter was Raquel M. Dulzaides, Esq., of
Lespier and Munoz Noya.

Union. Also on April 21, the Regional Director ordered this
case consolidated with the other four for hearing.

The complaints in Case 24-CA-5765 and in Cases 24—
CA-5646, 24-CA-5675, 24-CA-5697, and 24-CA-5722
were amended by separate documents on April 29, 1988, pri-
marily to include the name of another Respondent, Turabo
Medical Center Limited Partnership (TMCLP) as a Party Re-
spondent and alter ego, aong with HSR, SRP, and CMT.2

It was in this procedural status that the matter came before
me for hearing on May 17, 1988, a Hato Rey, Puerto Rico.
After some preliminary activity on the record, including the
filing of formal papers, an opening statement by the General
Counsel, and the alowance of a motion by the General
Counsel to further amend the complaints, the parties began
to discuss an informal settlement of the issues. These discus-
sions continued until the afternoon of May 19 when the par-
ties finally agreed on settlement of the issues in the case
through two non-Board agreements, one between the Union
and HSR, and the second between the Union, CMT, and
TMCLP. The written settlement documents were received
into evidence, whereupon the Union withdrew al the charges
it had filed in these cases, and the Genera Counsel withdraw
the complaints herein. | accepted the withdrawa of the
charges, and granted the motion to withdrew the complaint.3
The hearing was then closed.

The situation was not settled, however, and on October 18,
1988, the Union filed with me an **Urgent Petition Request-
ing Order Vacating Non Board Settlement Agreement.”” This
document alleged that HSR had violated several sections of
the May 19 settlement agreement and requested that the
charges against HSR be reinstated.

In addition, further charges were filed by the Union
against HSR and CMT on December 2, 1988, in Case 24—
CA-5886, amended on December 13 to include TMC as a
Party Respondent and further amended on February 17,
1989, and alleging refusals to bargain, and on December 13
in Case 24-CA-5889, aleging that TMC doing business as
Hospital Interamericano de Medicina Avanzada (HIMA) had
refused to hire certain individuals because of their union ac-
tivities. This charge was amended on February 17, 1989.

Based on the charges in Cases 24-CA-5886 and 24-CA—
5889, the Regional Director issued a consolidated complaint
on February 28, 1989, aleging that HSR, CMT, and Joaquin
Rodriguez, d/b/a TMC d/b/a HIMA had violated Section
8(3)(1), (3), and (5) of the Act.#4 The issuance of this new
complaint was followed on March 6, 1989, by a motion by
the Genera Counsel in Cases 24-CA-5646, 24-CA-5675,
24-CA-5697, 24-CA-5722, and 24-CA-5765. After re-
capitulating the history of the settlement negotiations and
agreement; the Union’s urgent request of October 18, 1988;
the charges and amendments in Cases 24-CA-5886 and 24—

2All of these complaints and amendments were duly answered by
counsel for HSR and SRP, and counsel for CMT and TMC, who de-
nied the commission of any unfair labor practices, and denied further
that these two groups of employers were ater egos of each other,
or a single employer for purposes of the Act.

3As requested by the General Counsel these actions were condi-
tioned upon compliance by the parties with the terms and conditions
of the settlement agreements.

4This complaint was amended, for technical reasons, on April 5,
1989, and to include additional explanatory material, on April 19,
1989.
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CA-5889; and the consolidated complaint in these latter two
cases, the General Counsel alleged that some of the provi-
sions of the May 19, 1988 settlement agreement between the
Union and HSR were also violated. The General Counsel
stated that ‘‘the unremedied portions of the charges and of
the previously issued amended consolidated complaint (of
February 26, 1988) should be reinstated and the unremedied
portions of the non-Board settlement should be set aside.>

Specificaly, the General Counsel argued that those por-
tions of the charges in Cases 24-CA-5646 and 24-CA-5722,
dealing with the alleged conditioning of bargaining by HSR
on the deletion from the Union’s proposals of references to
CMT, and the withdrawal of recognition of the Union by
HSR, should be reinstated. The remaining allegations in
Cases 24-CA-5646 and 24-CA-5727, as well as al the alle-
gations in Cases 24-CA-5675, 24-CA-5697, and 24-CA—
5765 were specifically not included in the General Counsel’s
motion.

The General Counsel also moved to reinstate the amended
consolidated complaint in Cases 24—CA-5646, 24—-CA-5675,
24-CA-5697, and 24-CA-5722, stating that he would move
to amend this reinstated complaint to delete any aleged vio-
lations which were remedied by the settlement agreements.6

Finaly, the Genera Counsel moved to consolidate the re-
instated complaint with the new complaint, issued on Feb-
ruary 26, 1989, in Cases 24-CA-5886 and 24-CA-5889 in
order to try al of the cases, till living, at a single hearing.

All of these matters having been referred to me, and in
light of atrial date set for May 30, 1989, and without taking
any testimony and documentary evidence on the merits of the
numerous allegations presented here, | did not feel that | was
able to distinguish between those areas of the complaints and
charges (involved in the settlement agreement) which were to
be reinstated and which were not. Accordingly, on May 4,
| issued an order explaining in more detail what | have just
said here, and ordering that the May 19, 1988 settlement
agreements be set aside, that the amended consolidated com-
plaint in Cases 24-CA-5646, 24-CA-5675, 24-CA-5697,
24-CA-5722, and 24-CA-5765 be reinstated and consoli-
dated with the complaint in Cases 24-CA-5886 and 24-CA—
5889 for trial, beginning on May 30, 1989.

During the course of the hearing new charges were filed
in Cases 24-CA-5949 on May 3, 1989, and 24-CA—-6030 on
October 6, 1989. A motion to further amend the amended
consolidated complaint and to consolidate Case 24-CA-5949
with the prior cases herein, was presented by the General
Counsel on July 10, 1989. This motion was allowed, adding
Norma Flores and Delia Diaz to the names of aleged
discriminatees, and the new Case 24-CA-5949, to the cap-
tion.

Two collateral proceedings came on to decision during the
summer of 1989, both of which had some effect on the
course of this hearing, and on the actions of the parties in-
volved here. First, on June 16, Hospital San Rafael, which
by this time had closed its doors to patients and was winding
down its affairs, filed a Petition under Chapter 11 of the
Bankruptcy code (in Bankruptcy, No. 89-02549, Ch. 11,

5Citing Norris Concrete Materials, 282 NLRB 289 (1986).

6The General Counsel stated that since the alegations in the com-
plaint in Case 24-X-5765 were substantially remedied by the settle-
ments, he would not move to reinstate that complaint.

United States Bankruptcy Court, District of Puerto Rico). On
July 14, HSR, by its attorneys, filed a motion with the Bank-
ruptcy Court for an order enjoining this Board from continu-
ing to process the instant matter. On July 20 the Bankruptcy
Court (Enrique S. Lamoutte, J.) denied this motion. There-
after, nothing further was heard of the bankruptcy matter in
this proceeding.

The second matter impinging on the instant case was an
order in a petition for an injunction filed by the Regiona Di-
rector for Region 24 in the United States District Court for
the District of Puerto Rico, Civil 89-0490CC, under Section
10(j) of the Act (29 U.S.C. §160j) against CMT and Joaquin
Rodriguez, d/b/a TMCLP d/b/a HIMA. The subject matter of
this 10(j) action reflected some of the issues which were be-
fore me at that time.

After discussing the issues in a comprehensive and schol-
arly opinion issued on August 8, 1989, the Court (Carmen
Consuelo Cerezo, J.) ordered the Respondents to refrain from
recognizing and bargaining with the Union (Union Nacional
de Trabajodores de la Salud, 1199, alw National Union of
Hospital and Heath Care Employees, AFL—CIO) as the rep-
resentative of its licensed practical nurses and technicians,
and from refusing to offer employment to individuas be-
cause of their activities on behaf of the Union. The court
further ordered the Respondents to bargain in good faith with
the Union, and to reinstate Milton Suarez to his former posi-
tion.

On October 4, the General Counsel filed a motion to
amend the existing amended consolidated complaint restat-
ing, as the General Counsel explained, those alegations in
the prior amended consolidated complaint where he believed
the Respondents were not in compliance with the May 19,
1988 settlement agreements, and to inform the parties which
allegations the General Counsel is in fact litigating. This mo-
tion was allowed on October 16, 1989.

Finally, on October 6, 1989, the Union filed a new charge
in Case 24-CA—6030, alleging that Respondents CMT and
Joagquin Rodriguez d/b/a TMCLP d/b/a HIMA had violated
Section 8(a)(1),